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ABSTRACT

International marriages are increasing due to globalization in personal and professional
relationships. And international divorces are now a growing issue concerning
complicated legal, cultural, and jurisdictional challenges. Different legal systems have
different divorce laws, causing complications in recognition and enforcement of divorce
decrees. The main objective behind the present research paper is to show the analytics of
international divorce, based on the legal framework, jurisdictional conflicts, and
challenges faced by an individual seeking divorce across borders. The present study
discusses the role of international treaties and standard legal mechanisms in conflict
resolution, both ensuring fairness to either party in proceedings. The study uses
qualitative techniques to analyze the sources of research, which include legal literature,
judgment-cases, and treaties governing cross-border divorces. The findings illustrate
various inconsistencies in international laws on divorce; this contributes to a situation of
forum shopping, legal uncertainties, and protracted court litigation. Areas that pose the
most challenged include issues relating to varying grounds for divorce, recognition of
foreign judgments, and conflicting child custody laws. At the end this paper recommends
the harmonization of international family law and better cooperation between
jurisdictions to protect the interests of all parties. International treaties are recommended
to come up with some uniform standards of law that reduce international divorce
problems and promote increased cooperation between national courts. Moreover
Mediation and mechanisms of alternative dispute resolution are also advocated: “the
avenues to achieve such amicable settlements”. Such research voices in the growing
discussion on international family law, offering practical knowledge to policymakers, legal
practitioners, and individuals in the throes of handling cases involving international
divorce.

International Divorce, Jurisdiction Issues in Divorce, Inconsistencies in
International Treaties

KEYWORDS

Introduction

The increased globalization of personal and professional relationships has led to a
rise in international marriages and consequently a rise in international divorces too. Unlike
domestic divorce, the international divorce creates several complicated legal challenges
because issues relate to different national laws, jurisdictional conflicts, and cultural
variations concerning family law (O’Brien, 2019). The dissolution of an international
marriage often brings forth a range of issues involving multiple legal systems, requiring the
courts to determine which country has the power to adjudicate in any given case. Due to this
complexity, disputes relating to custodial arrangements for children, spousal support, and
division of assets are often extended-especially in instances where the parties are living in
different jurisdictions or hold citizenship from different jurisdictions (Harding, 2013).

Dealing with jurisdiction is one of the greatest problems in international divorce
cases. Different states might assume that they have jurisdiction over the divorce, and
sometimes the conflict of how to interpret the law results in differential judgments (Lamont,
2022). In effect, parties might resort to forum shopping; that is, choosing a forum that is
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most favorable for the advancement of their legal and/or financial interests. This practice
has a number of implications: inconsistent verdicts and prolonged litigations that impact
the best interests of the stakeholders-in a majority of cases, children and sometimes,
spouses (Munna, 2023). Moreover, recognition and enforcement of foreign divorce decrees
remain controversial because certain nations refuse to enforce a divorce granted by a
foreign jurisdiction under some circumstances, essentially concerning differences in their
legal systems, or because of cultural perspectives regarding marriage and divorce
(Symeonides, 2021).

Among the many international treaties that are attempting to eliminate
jurisdictional conflict and provide recognition of foreign divorce judgments is the Hague
Convention on the Recognition of Divorces and Legal Separations. Yet still, the effectiveness
of such treaties is limited by differences in national legal systems and divergent ways of
enforcement (Setlhabi, 2024). In larger terms, international divorce is mostly associated
with child custody disputes when one parent intends to relocate to another country with
the child. While attempts are made to deal with such questions under the Hague Convention
on the Civil Aspects of International Child Abduction, enforcement issues still surface in
some instances, making litigations last long for many families (Jurcys, Kjaer, & Yatsunami
2013).

The subject of this work is to examine the legal specifics involved in international
divorce, looking first at the issue of conflict of jurisdiction, the difference between legal
regimes, and illustrative cases. By means of a comparative legal study, this research intends
to highlight inefficiencies of international family law, furnishing suggestions on more
effective dispute resolution mechanisms. One should make efforts, therefore, to confront the
challenge posed by international divorce to afford just treatment for those undergoing
cross-border separations while safeguarding the interests of children and families.

Literature Review

International divorce, as a feature of family law, has gained currency through
globalization and transnational marriage. A number of scholars and legal experts have
engaged in the legal battle surrounding international divorce, focusing in particular on
issues of jurisdictional conflicts, recognition of foreign divorce decrees, and child custody
disputes. This section, in reviewing the literature on each of these points, provides general
insights into the problems and solutions surrounding international divorce law.

Among the most difficult aspects of an international divorce case is determining the
proper jurisdiction to handle the case. Different countries have different statutes governing
divorce; therefore, many courts may assert jurisdiction over any given case, resulting in
several competing claims over what jurisdiction is the proper one: Which eventually put a
question mark on its validity? Some courts follow the lex domicilii (law of domicile), while
others apply the lex patriae (law of nationality), leading to conflicts when spouses have
different nationalities or live in separate countries (Harding, 2013).

Forum shopping is a common practice in almost every international divorce. In such
practices, one party insists on filing in a certain jurisdiction that can

potentially afford him a speedier divorce or a more significant financial settlement
(Lamont, 2022). However, forum shopping while allowing individuals certain levels of
choice and decision-making in determining a proper legal system breeds various unfair
advantages and complicates the enforcement of the divorce decrees across the borders
(Symeonides, 2021). While some countries adopted stringent measures against forum
shopping, inconsistencies in the global legal systems make it challenging.

519



Journal of Development and Social Sciences (JDSS) January-March 2025 Volume 6, Issue 1

Foreign divorce decree recognition is another critical issue in international divorce
law. Some countries do not recognize foreign divorces because of different legal procedures
or cultural beliefs about marriage and divorce (Munna, 2023). The Hague Convention on the
Recognition of Divorces and Legal Separations has set up basic common legal principles to
assist in smoothing out the acceptance of foreign divorces as it is not ratified by every
country, limiting it from working effectively (Setlhabi, 2024).

A range of approaches to divorces exist all around the world in different countries.
Violations of these had not yet been sensibly coordinated in order to ensure that fairness
does not turn into the bane for the guilty party. The current trend in international family
law disputes is the emergence of international child custody disputes as one of the most
heated and strife-laden areas of international divorce. The situation is considerably
aggravated when parents are in different countries having difficulties dealing with
arrangements for custody or visitation rights when one parent is relocated without the
permission of the other. Given this left loose-ended under both international and national
law, The Hague Convention on Civil Aspects of International Child Abduction seeks to
protect children, establishing some system for guiding abducted children home to their
habitual places of residence.

National codes of law are still a major roadblock to the enforceability of
international treaties whereby a number of international agreements are being superseded
by national laws-or in some instances, a willingness to ignore them altogether, which is sad.
Added to this, the cultural and religious differences that sway loyalties and/or decisions on
child custody matters complicate the quest for uniformity at international levels (Munna,
2023).

Based on the various approaches to international divorce, legal experts have advised
Kenyan lawmakers on adopting uniform family law principles together with the promotion
of alternative dispute resolution (ADR) processes such as mediation and arbitration. ADR
basically deals with divorce disputes in the manner of a less adversarial approach and helps
audience members most importantly understand how the family could develop potentially
harmful relationships that strain them with negativities both mentally and financially.
Certain jurisdictions have successfully implemented through alternative dispute resolution
in international divorce cases speedy and amicable resolutions. (Jurcys, Kjaer, & Yatsunami,
2013).

Legal scholars are also calling for a greater cooperation for establishing standard
legal frameworks concerning divorce recognition, custody arrangements, and jurisdictional
rules (Symeonides, 2021). These treaties, once made effective and efficient by laws, would
generally give a better protection to persons involved in international divorces, with their
judicial system and courts supporting the process to go ahead smoothly and towards fair
and just ends (Lamont, 2022).

The literature on international divorce sheds light on the legal and jurisdictional
intricacies concerning the dissolution of marriages across borders. International treaties
and domestic law seek to provide regulations for all mentioned issues; however, this
approach still suffers from inconsistencies and problems in enforcement. Future reforms
should be geared towards harmonizing divorce laws, improving foreign decree
recognitions, and better protecting custodial rights. Other forms of dispute resolution
represent another promising way to minimize litigation while ensuring just outcomes for
these couples and their children.

From The Research gap It is undeniable that the development of private
international law has certainly suffered from these deficiencies in the execution of cross-
border divorce decrees. Conflicting jurisdictional rules and conflicting decisions often lead
to a legal uncertainty for individuals in a cross-border divorce. Legal conventions, such as
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the 1970 Hague Convention on the Recognition of Divorces and Legal Separations, provide
a basis for mutual recognition, but effective resolution can only be possible through better
support and consistent implementation. Some traditional jurisdictions such as Pakistan,
India, and China have even harder public policy exceptions; this does initially provide that
sort of interminable struggle where justice inevitably would be beaten. Further, there are
utterly no measures for enforcement of financial settlement and child custody rulings,
because the competing national public policy acts as the greatest obstacle to one who has a
legitimate cause for marital support or child-custody in another nation’s jurisdiction.
Finally, alternative dispute resolution Jaipur, India, is peripheral to cross-border disputes,
thus adding more time to meet the ends of justice. For instance, mediation and arbitration
have yet to attract acceptance whereas litigation remains the only option and not a very
expeditious route. There is a stronger call for the international frameworks to address
jurisdiction, recognition, and enforcement of divorce decrees in more modern contexts, so
as to begin filling the gaps.

Material and Methods

The qualitative approach has been adopted in this research, mostly suited for a study
of enforcement issues related to cross-border divorce decrees under the folds of private
international law. The comparative legal analysis of jurisdictions selected for this study
would include Pakistan, India, China, the United States, and various members of the
European Union. Primary and secondary legal sources tempered with the fire of domestic
family laws and the writings of learned authors, treaties, judicial precedents, etc., may be
referred to in the manner in which foreign divorce decrees are recognized and enforced in
different jurisdictions. Case decisions illustrate advanced thinking on how jurisdiction,
public policy exceptions, and procedural correctness are interpreted by courts in cross-
border divorce cases. Further, the research analyses various international legal frameworks,
namely, Hague Convention on Recognition of Divorces and Legal Separations, reviewing the
same in connection with their effectiveness in alleviating enforcement woes. This study
would try to bring out gaps, contradictions, and possible solutions for improving the
enforcement of international divorce decrees based on this comparative approach.

Jurisdiction in International Divorce Cases and Determining the Key Principles

Jurisdiction lies at the heart of international divorce cases, the source governing the
authority of which court can hear and determine a case. Their cross-border nature leads to
conflicting legal systems oftentimes, which makes it a daunting challenge to establish
jurisdiction. Different countries apply different principles for determining jurisdiction,
which results in legal complexities, forum shopping, and enforcement issues (O’Brien,
2019). This section explores the key principles of jurisdiction in international divorce cases
and how the courts resolve an issues arising from analogue jurisdiction claims.

Key Principles Governing Jurisdiction in International Divorce
Domicile and Habitual Residence

Among one of those principles thus widely applied in establishing jurisdiction are
domicile or habitual residence. Some countries apply the principle of lex domicilii, which is
that the law of the location where an individual permanently resides governs divorce
proceedings (Harding, 2013). Others apply lex patriae in which the individual’s nationality
dominates the question of the jurisdiction (Symeonides, 2021). For example, the European
Union (EU) uses habitual residence as the basis for deciding which member state would hold
jurisdiction over divorce cases (Lamont, 2022).
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Nationality-Based Jurisdiction

Some countries, particularly civil law jurisdictions, base their divorce jurisdiction on
nationality. For instance, France and Spain allow their nationals to file for divorce in their
home country regardless of their residence at the time of filing (Munna, 2023). This
principle ensures that individuals retain access to their home legal system, but it may also
create jurisdictional overlaps when a couple holds different nationalities.

Forum Conveniens and Forum Shopping

The doctrine of forum conveniens allows courts to decline jurisdiction if another
country is deemed more appropriate for handling the divorce case (Setlhabi, 2024). This
principle is particularly relevant in common law countries, such as the United Kingdom and
the United States, where courts assess factors like the parties’ connection to the jurisdiction
and the availability of fair legal proceedings. However, forum shopping remains a concern,
as individuals may seek a jurisdiction that provides a more favorable legal outcome, such as
quicker divorce processing or better financial settlements (Ooi, 2016).

Mutual Agreement and Party Autonomy

Some legal systems recognize party autonomy, allowing spouses to agree on a
jurisdiction for their divorce proceedings. This approach is commonly found in international
prenuptial agreements, where couples pre-select the governing law and jurisdiction in case
of a divorce (Jurcys, Kjaer, & Yatsunami, 2013). However, this principle is not universally
accepted, and courts may reject such agreements if they violate public policy or fundamental
rights.

Challenges in Determining Jurisdiction

The lack of a unified legal framework for international divorce jurisdiction often
leads to conflicts between national laws. Some key challenges include:

Conflicting Jurisdictional Claims: When multiple courts claim jurisdiction over the
same case, parallel proceedings may arise, leading to contradictory divorce rulings
(Symeonides, 2021).

Recognition of Foreign Divorces: Countries may refuse to recognize foreign divorces
if they contradict domestic legal principles or public policy, creating legal uncertainties for
individuals remarrying or seeking financial settlements (Muzaffar, et. al., 2018; Munna,
2023).

Parental Disputes and Child Custody Issues: International divorce cases involving
children further complicate jurisdiction, as different countries have varying custody laws,
leading to disputes over legal authority and enforcement (Lamont, 2022).

Efforts to Harmonize International Divorce Jurisdiction

To counter jurisdictional challenges on the grounds of the aforementioned, various
international treaties and legal instruments have been established. The Hague Convention
on the Recognition of Divorces and Legal Separations aims to create a uniform practice for
recognizing divorce decrees, but implementation differs across jurisdictions, hindering full
effectiveness (Setlhabi, 2024). The Brussels Il Regulation in the European Union engages in
a more systematic approach to determining the jurisdiction of divorce in the relevant
member states, preferring habitual residence over nationality (Harding, 2013).
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Several legal experts call for harmonizing principles of jurisdiction through
international cooperation and enlistment of uniform laws. Simply providing legal
frameworks for the use of mediation and arbitration to resolve or soften jurisdictional
conflicts lead to efficient solutions for multinational divorces (Ooi, 2016).

International divorce jurisdiction determination constitutes a labyrinth of legal
problems because of the conflicting domestic laws that concurrently lay claims for
jurisdiction. In practice, while domicile, nationality, and forum conveniens guide in
determining jurisdiction, substantial nonconformity in their application creates problems
for parties involved in unitary cross-border divorce. International cooperation in the area
of law with improved formulation of uniform jurisdictional rules is essential in addressing
the problem and allowing for fair and efficient divorces.

Enforcement of Decrees On Cross-Border Divorce in Private International Law: A
Comparative Analysis of Various Countries

Introduction To Enforcement Mechanisms

In a rapidly globalizing world, increasing cross-border marriages and divorces raise
the issue of enforcement of divorce decrees, which is a significant point of interest in private
international law. When divorcees are from distinct legal systems, various problems arise,
such as jurisdiction, recognition, and enforcement of foreign divorce judgments; thus,
creating legal complications (O’Brien, 2019). This study considers the mechanisms for
enforcement of divorce decrees among different jurisdictions, including Pakistan, India,
China, the USA, European countries, and general international legal frameworks. The
analysis elucidates how various legal systems respond to cross-border divorce and the
attendant challenges of enforcement.

Private International Law And Cross-Border Divorce

Private international law, or conflict of laws, refers to the assorted set of regulations
that pronounces solutions to disputes that involve foreign elements, including cross-border
divorce. In particular, three critical aspects characterize such disputes:

Jurisdiction: Which court in which country has the power to hear the divorce
action?

Recognition: does the divorce decree that one court passed in one country be
recognized by another?

Enforcement: The terms of the divorce decree may be put into effect, in particular
regarding child custody, property division, and spousal support.

Though international treaties such as the Hague Convention on the Recognition of
Divorces and Legal Separations (1970) do propose guidelines for the enforcement of foreign
divorce decrees, their application is evidently limited, since not all states endorse them
(Symeonides, 2021). Thereafter, how various countries have dealt with the enforcement of
foreign divorce decrees may be discussed.

In an increasingly interconnected world, cross-border marriages and divorces have
become more common, making the enforcement of divorce decrees a significant concern in
private international law. When individuals from different legal systems seek divorce, issues
such as jurisdiction, recognition, and enforcement of foreign divorce judgments arise,
creating legal complexities (O’Brien, 2019). This study examines the mechanisms used to
enforce divorce decrees across different jurisdictions, focusing on Pakistan, India, China, the
United States, European countries, and general international legal frameworks. The analysis
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highlights how different legal systems approach cross-border divorce and the challenges
associated with enforcement.

Pakistan

In Pakistan, the recognition and enforcement of foreign divorce decrees are
governed by Islamic law, the Family Courts Act of 1964, and the Code of Civil Procedure
(CPC) of 1908. Foreign divorce decrees can be enforced in Pakistan if they align with Islamic
principles and do not contradict public policy (Munna, 2023). Section 13 of the CPC states
that foreign judgments are only enforceable if they are decided on merit, as established in
cases such as Abdul Ghani v. Haji Saleh Mohammad (PLD 1960 Karachi, p. 594) and
reaffirmed in Habib Bank Ltd. V. Muhammad Naveed Soomar (CLD 2009, p. 354).

However, enforcement becomes problematic when foreign divorces are granted
based on domicile rather than nationality, or when the divorce process contradicts Islamic
law (Setlhabi, 2024). Divorces obtained through unilateral talaq or khula must be validated
under Pakistani legal principles before they are recognized.

India

India’s diverse legal system and religious personal laws create challenges in
enforcing foreign divorce decrees. The Indian Civil Procedure Code (CPC) of 1908 and the
Foreign Judgment (Reciprocal Enforcement) Act of 1937 regulate the recognition of foreign
judgments, including divorces (Harding, 2013). Section 13 of the CPC states that a foreign
judgment is unenforceable if it violates natural justice, public policy, or Indian matrimonial
laws.

InY. Narasimha Rao v. Y. Venkata Lakshmi (AIR 1991 SC 1840), the Supreme Court
of India ruled that a foreign divorce decree must be granted by a court with competent
jurisdiction to be recognized in India. However, India remains cautious in recognizing
divorces obtained in jurisdictions with more lenient divorce laws, especially if one spouse
was not properly notified or if the decree conflicts with Indian family law (Lamont, 2022).

China

China recognizes foreign divorce decrees based on reciprocity, meaning that if a
foreign nation acknowledges Chinese divorce rulings, China is likely to reciprocate (Jurcys,
Kjaer, & Yatsunami, 2013). The enforcement of foreign judgments falls under the Civil
Procedure Law, with recognition subject to public policy considerations.

In Wang v. Zhang (2016), the Shanghai High People’s Court upheld a U.S. divorce
decree, provided it did not contradict Chinese public policy, particularly regarding property
division and child custody. However, China maintains strict criteria for enforcement, and
foreign divorce decrees that do notadhere to procedural fairness or align with national legal
principles may be denied recognition (Symeonides, 2021).

United States

The United States has an established framework for recognizing foreign divorce
decrees under the Full Faith and Credit Clause of the U.S. Constitution and the Uniform
Divorce Recognition Act (UDRA) (Ooi, 2016). While U.S. courts generally recognize foreign
divorces, enforcement depends on factors such as the foreign court’s jurisdiction and
adherence to due process.

In Estin v. Estin, 334 U.S. 541 (1948), the U.S. Supreme Court held that foreign
divorce decrees could be recognized if the issuing court had proper jurisdiction. However,
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U.S. courts may refuse recognition if a foreign divorce was obtained fraudulently or if due
process rights were not upheld (Setlhabi, 2024). Most states recognize foreign divorces but
ensure that the decree respects U.S. family law principles, particularly in child custody and
financial matters.

European Countries

The European Union regulates cross-border divorce enforcement through the
Brussels lia Regulation, which ensures automatic recognition of divorce decrees across EU
member states (Harding, 2013). This regulation allows a divorce granted in one EU country
to be recognized in others without additional proceedings, provided jurisdictional rules
were followed.

In Re Marriage of ]. And C. (EC] Case C-168/91), the European Court of Justice ruled
that EU countries must recognize each other’s divorce judgments unless they violate public
policy. However, in non-EU nations, particularly in Eastern Europe, enforcement depends
on bilateral treaties and local legal principles (O’'Brien, 2019).

The enforcement of cross-border divorce decrees varies significantly from one legal
system to another. While countries like the United States and EU member states have the
means of recognition of foreign divorce judgments well established, Pakistan, India, and
China impose tightly controlled conditions based on public policy and/or the country’s legal
principles. The monastery of law keeps changing where more nations deal with the issues
related to international divorces through treaties and legislative reform. Stregnthening
international legal cooperation and embodying uniform standards for such recognition may
thus be pivotal for the just and comparable execution of cross-border divorce decrees.

Results and Discussions

The findings reveal considerable variations in how different legal systems recognize
and enforce foreign divorce decrees. In Western countries like the USA and the EU member
states, certain structured mechanisms are available for enforcing divorce judgments from
foreign jurisdictions provided due process was followed, granting both parties an
opportunity to be heard. Under the Brussels lia Regulation, divorce decrees achieve
automatic recognition in the EU without adjourned proceedings; on the other hand,
countries like Pakistan, India, and China impose even stricter conditions before legally
recognizing foreign divorce judgments contingent on compatibility with national legal
principles and public policy considerations.

Territorial jurisdiction conflicts remain a crucial challenge for the enforcement of
cross-border divorce decrees. Indeed, in many cases, the courts do not formally recognize a
foreign divorce if it was based on domicile as opposed to nationality or so long as the decree
violates local family laws. Besides, religious and cultural factors have influenced
enforcement especially in countries where issues of family law are customarily ruled by
Islamic or local traditions. For instance, courts in Pakistan and India would refuse to
recognize as valid a foreign divorce if it goes against cardinal principles of Islamic law or
Hindu personal law. Likewise, reciprocity is a major principle guiding the enforcement by
Chinese courts as regard divorce; Chinese courts do only recognize such marriage
dissolutions if such recognition is granted by the domicile of the Chinese parties.

With the enforcement of financial settlements and child custody arrangements in
international divorces, another pertinent issue emerges. These issues are compounded
when the welfare of the child is given higher weightage in one legal system, while others
may regard it as a lower priority. In such cases, prolonged disputes envelop jurisdictional
rulings that result from parental abduction. Leveraging the Hague Convention on the Civil
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Aspects of International Child Abduction, such disputes are resolved with little success
owing to enforcement problems, especially in non-signatory countries.

Conclusion

The complexity of cross-border divorce decree enforcement is a product of different
legal systems, jurisdictional conflicts, and cultural dissimilarities. International treaties and
legal frameworks attempt to accomplish a measure of standardization in recognition and
enforcement procedures, but that is, unfortunately, often limited by the national peculiarity
of the legal bids acted upon within countries. Countries with well-established processes
such as the EU or the United States, have tended to exhibit more consistency in enforcing
foreign divorce decrees, while countries having traditional or religious legal system create
more stringent requirements for recognition.

To set up such a framework, there have to be greater international cooperation for
purposes of harmonizing jurisdictional rules and enforcement standards. Stricter
provisions of mutual legal assistance agreements and speedy alternative dispute resolution
through mediation and arbitration can help minimize legal uncertainties and allow
individuals going through a cross-border divorce to receive fair treatment. The countries
can improve upon enforcement of international divorce decrees in a coherent manner
without encroaching upon national sovereignty and public policy considerations with more
regularized legal frameworks.

Recommendations

There are several initiatives aimed at strengthening the enforcement of cross-
border divorce decrees. First, there is a need for further international cooperation to
establish uniform jurisdictional principles so that conflicts between national legal systems
are minimized. The countries need to make wider efforts to encourage and promote the
implementation of treaties like the Hague Convention so as to facilitate recognition of
foreign divorce judgments. Second, the legal systems involved should work toward
establishing mechanisms for enforcing financial settlements and child custody orders more
uniformly in order to assure that all parties are treated fairly irrespective of where such
cases are decided. Third, promotion of alternative dispute resolution (ADR) such as
mediation and arbitration could offer faster and less confrontational solutions for
international divorces. This reduces the dependency on long-drawn court cases. Moreover,
increased awareness and legal education on issues arising out of cross-border divorces may
help individuals make informed decisions before embarking on international marriages.
Finally, legal reforms should focus on a principled balance of national sovereignty and public
policy with the obligation of fair and consistent enforcement of divorce decrees, such that
those caught up in cross-border matrimonial disputes are not left in legal limbo.
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